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1) The examination in the CIVIL II section is intended to determine the extent to which you have met 

the ultimate goals set forth in the document entitled “Préambule Civil II”. 
 
2) You have a maximum of four hours to complete the examination.  You are entirely responsible for 

managing your time. 
 
3) The examination contains questions relating to the following sections: 
 

!" Civil II 
!" Rédaction 

 
4) The questions total 100 marks. You must obtain a mark of 60% or more in order to pass this 

examination. 
 
5) You may use any written documentation which you deem to be useful. 
 
6) For photocopying purposes, kindly use a pen with black ink to write your answers in your answer 

booklet. 
 
7) You must write legibly, otherwise your answers will not be graded. 
 
8) Please ensure that your examination booklet contains 11 pages (including this page) and that your 

answer booklet contains 8 pages. 
 
 

N.B.: You may assume that the Civil Code of Québec and Titles II 

and III of An Act respecting the implementation of the reform 

of the Civil Code, S.Q. 1992, c. 57 apply. Do not take the 

transitional provisions into account, except those relating to 

the publication of rights. 
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FILE 1 (40 MARKS) 
 
Your articling supervisor meets with you today and provides you with the notes (reproduced hereinbelow) 

which he took during his meeting, this morning, with Jerry Vachon, the president and sole shareholder of 

his client, Les Galeries de L’Estuaire inc. 

 
NOTES FROM THE MEETING 

OF DECEMBER 13, 1999 WITH JERRY VACHON 

 
!" Les Galeries de L’Estuaire inc. (“Galeries”): owner of shopping centre at 162 42nd Avenue, Quebec, 

G1V 2V2. 

"  
!" Galeries purchased the shopping centre from Propriété Bijoux ltée; deed of sale published 23 Feb. 98, 

Quebec City registry office, nº 949264. 

"  
!" Tabagie Moderne inc.: tenant of shopping centre, premises nº 48; lease signed with Propriété Bijoux 

for a ten-year term, as of 1 March 94. 

"  
!" Deed of sale nº 949264 states: vendor assigns to purchaser all its rights, and purchaser assumes all of 

vendor’s obligations in all the leases of the shopping centre being sold. 

"  
!" Lease contains no provisions regarding assignment of lease. 

"  
!" Assignment of lease by Tabagie Moderne to Simone Ferland and Jean-Yves Roy, signed 30 Sep. 98, 

states only: 

 
 s. 1: assignment of all tenant’s rights in lease to Simon Ferland and Jean-Yves Roy; 

 
 s. 2: undertaking of assignees to respect all tenant’s obligations pursuant to the lease; 

 
 s. 3: if the lease is resiliated due to default of assignees to perform their obligations, assignees 

undertake to pay to the owner, in addition to all other amounts then owed, an amount of 

$16,800 (6 months of rent) as an indemnity for re-leasing the premises; 

 
 s. 4: the owner intervenes to the assignment only to state its consent to the assignment. 

 
!" Defaults pursuant to the lease: 

 
 - unpaid rent: $2,800 / month x 7 months = $19,600 as of today’s date; 

 
 - sells magazines and newspapers, which the lease specifically prohibits due to exclusivities 

granted to other tenants who could resiliate their leases in the event of a breach + institute 

proceedings against owner; 
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 - does not operate the store at all times on “Business Days” as defined in the lease. Lease 

stipulates penalty $100 / day of default: 5 days of default (from 8 Nov. 99 to 12 Nov. 99, 

inclusively); therefore, $500 currently owed; 

 

 - leased premises dirty and poorly maintained (see photo) contrary to specific provision of 

lease (s. 16.19 of lease). 

 

!" Demand letter served on all interested parties 2 Dec. 99. 

"  
!" Mandate to ask for: 

 - resiliation of lease; 

 - ejection from premises; 

 - order, against all those required to pay to the lessor: 

 - arrears of rent; 

 - penalty; and 

 - damages for early termination of lease (6 months of rent at $2,800 / month). 

 

!" Head office of Galeries: premises nº 100 in the shopping centre. 

"  

!" Head office of Tabagie Moderne: 28 Ballantyne Street, Quebec City, G1X 2X2. 

"  

!" Residence of Simone Ferland and Jean-Yves Roy: 1450 Grande Vallée, Quebec City, G1X 5H7. 

"  

!" Documents received from client: 

 - lease between Propriété Bijoux and Tabagie Moderne for premises nº 48; 

 - deed of sale of the shopping centre published under nº 949264; 

 - assignment of lease dated 30 Sep. 98; 

 - photo showing condition of premises; 

 - letter dated 20 Nov. 99 from Joey Falcone complaining about dirty and decrepit condition of 

premises nº 48; 

 - a few samples of magazines and newspapers illegally offered for sale in premises nº 48 since 1 

Dec. 99; 

 - letter dated 9 Dec. 99, other shopping centre tenant, Librairie Presse mondiale inc., 

complaining about the sale of newspapers and magazines and referring to its exclusivity. 

 

 

QUESTION 1 (40 marks) 

Legal content: 25 marks   Drafting techniques: 15 marks 

 
Draft, in full (heading, title, address, allegations and conclusions), the appropriate motion in order 

to carry out the mandate. Do not draft the affidavit or the notice of presentation, if any. In order to 

protect your anonymity, do not sign the motion. 
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FILE 2 (26 MARKS) 
 

Éric Mercier consults you today, December 13, 1999, with respect to five problems with which he has to 

deal. 

 

First Problem: 
 

Éric Mercier lives in Sherbrooke and owns a horse that has been boarded for a few years. In 1999, he 

decided to move to Georgeville, in a rural area, so that he could build a stable on his own property. 

 

On December 10, 1999, he and Habitations Beauchamp inc. entered into a promise to purchase a new 

house in which he intended to live with his family as of January 2000. The agreement, which was 

negotiated freely between the parties, included all the stipulations required by law and stated the 

following, among other things: 

 

1.2 The building was built in 1999 by Habitations Beauchamp inc. and it complied 

with all the standards in force on that date. 

[...] 

3.1 The purchase price is $300,000, payable upon the signing of the notarial deed of 

sale which will take place on December 21, 1999. 

[...] 

7.3 The promise shall be resolved as of right if Éric Mercier refuses to sign the deed of 

sale without a valid legal reason, in which case he will have to pay Habitations 

Beauchamp inc. an indemnity equal to 3% of the purchase price, namely, $9,000. 

 

At no time did Éric Mercier mention his plans for a stable to Habitations Beauchamp inc. 

 

This morning, upon calling City Hall, he learned that the municipal by-laws of the Municipality of 

Georgeville prohibit the keeping of a horse within the zone in which the immovable is located. 

Consequently, he was no longer interested in purchasing the immovable and immediately notified 

Habitations Beauchamp inc. in writing that he was refusing to sign the notarial deed of sale. 

 

 

QUESTION 2 (5 marks) 

!" Is Éric Mercier legally required to pay the amount of $9,000 provided for in section 7.3 of the 

promise to purchase? 

!  
!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 
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Second Problem: 

 
On December 11, 1999, Éric Mercier went to the home of Mireille Gauthier who had placed an 

advertisement in the local newspaper in order to sell an antique grandfather clock. He liked the clock, but 

decided to think about it for a few hours. At the end of the day, he purchased the clock, over the 

telephone, for a price of $7,000, and he agreed with Mireille Gauthier that he would come to pay for the 

clock and take possession thereof at 11:00 a.m. the next day, December 12, 1999. 

 
Immediately after this telephone conversation of December 11, 1999, Pierre Langlois came to see Mireille 

Gauthier and offered to purchase the same clock for $10,000, payable on December 31, 1999. 

 
Mireille Gauthier accepted Pierre Langlois’ offer without telling him about the agreement entered into 

with Éric Mercier. They immediately signed the contract of sale and Pierre Langlois took the grandfather 

clock home with him. 

 
On December 12, 1999, Mireille Gauthier informed Éric Mercier of the sale to Pierre Langlois. 

 
QUESTION 3 (5 marks) 

!" Can Éric Mercier legally revendicate the clock as the owner thereof? 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 
Third Problem: 
 
On December 5, 1999, Éric Mercier purchased a painting by the artist Nicolas Massé, at a price of $4,000, 

in order to decorate his future home. On December 7, 1999, he asked Atelier du collectionneur inc. to 

frame the painting. The purchase order signed by Éric Mercier included the following provision: 

 
4. Atelier du collectionneur inc. shall not be liable for damage caused to the property 

entrusted to it. This provision shall apply regardless of the person having caused 

the damage. 

 
During the night of December 12, 1999 to December 13, 1999, a fire destroyed the Atelier du 

collectionneur inc. premises and the painting belonging to Éric Mercier. Although the cause of the fire is 

unknown, it is clear that the fire did not result from a superior force nor from a gross or intentional fault. 

 
QUESTION 4 (5 marks) 

!" Is Éric Mercier precluded from exercising all recourses against Atelier du collectionneur inc. with 

respect to the loss of his painting merely because the purchase order contains section 4 set forth 

hereinabove? 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 
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Fourth Problem: 
 

On November 1, 1999, Éric Mercier’s dog injured his neighbour’s daughter. Éric Mercier immediately 

notified his insurer about the accident. 
 

On December 10, 1999, Éric Mercier received a letter from his insurer which stated the following, among 

other things: 
 

[...] 

Our investigation has revealed that, at the time of the accident, your dog was not tied up, contrary to the 

requirements of the City of Sherbrooke’s By-law 93-270 respecting the control of dogs. 
 

Your insurance contract contains the following provision: 
 

7. We will not cover [...] damage attributable to any failure by the insured to abide by any law or 

regulation in force. 
 

Consequently, we are refusing coverage for the accident you reported to us and we are closing the file on 

this matter. 
 

Éric Mercier informs you that the insurance proposal mentions that he owns a dog. He also acknowledges 

that the municipal by-law mentioned in the letter was in force and that he was in violation thereof at the 

time of the accident. 
 

QUESTION 5 (5 marks) 

!" Is the insurer’s decision legally well founded? 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 
Fifth Problem: 
 
On December 1, 1997, Éric Mercier granted a loan to his brother-in-law, Gilles Paquin. The following 

contract was signed on that day: 
 

CONTRACT OF LOAN  

between 

Gilles Paquin, borrower and Éric Mercier, lender 
 

1. The lender hereby lends an amount of $4,000 to the borrower, without interest. 
 

2. The loan shall be repayable in equal and consecutive annual instalments of $1,000 exigible on the first 

of December of each year, as of December 1, 1998. 
 

3. The balance shall become immediately exigible if the borrower fails to perform any of its obligations. 
 

4. Thérèse Paquin, the borrower’s mother, hereby agrees to be bound as the borrower’s solidary surety. 
 

 Signed in Sherbrooke on December 1, 1997. 
 

Gilles Paquin  E r i c  M e r c i e r   Thérèse Paquin    
Gilles Paquin, borrower Éric Mercier, lender Thérèse Paquin, surety 
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Thérèse Paquin died on November 1, 1999. 

 

None of the instalments having come due pursuant to the contract of loan were paid. On December 2, 

1999, Éric Mercier claimed repayment of the total amount of the loan by means of a demand letter sent to 

Gilles Paquin and the liquidator of Thérèse Paquin’s succession. To date, Éric Mercier has not been paid. 

QUESTION 6 (6 marks) 

a) As at today’s date, without taking into account the applicable interest, what amount can Éric 

Mercier legally claim from Gilles Paquin? Choose the correct answer from among those set 

forth hereinbelow and write it in the answer booklet. 

 
!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 

- $0 

- $1,000 

- $2,000 

- $4,000 

- none of the above 

 

b) As at today’s date, without taking into account the applicable interest, what amount can Éric 

Mercier legally claim from Thérèse Paquin’s succession? Choose the correct answer from 

among those set forth hereinbelow and write it in the answer booklet. 

 
!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 

- $0 

- $1,000 

- $2,000 

- $4,000 

- none of the above 
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FILE 3 (34 MARKS) 
 

The situation described is an evolving one: all the supplementary facts are to be added to the main 
portion of the fact pattern to form part thereof. 
 

Carl Simon operates a chair manufacturing plant in Terrebonne and today, December 13, 1999, he relates 

the following facts to you. 
 

On January 12, 1996, he purchased lot 102-1 of the cadastre of the Parish of St-Louis, registration division 

of Terrebonne, from Bruno Gascon for a price of $95,000; on the lot, there is a residence bearing civic 

number 48 Vanier Street, in Terrebonne. 
 

In order to finance the purchase, Carl Simon obtained a $60,000 loan from Banque Provinciale, which 

loan is secured by a hypothec which encumbers the immovable and which was published on January 5, 

1996. 
 

The deed of sale stipulated, among other things, that Carl Simon assume all the obligations arising under a 

deed of hypothecary loan entered into between the vendor, Bruno Gascon, and Caisse populaire St-Frank, 

which deed was published on March 10, 1980. The balance of the loan was $12,500 on January 12, 1996. 
 

In 1998, Carl Simon had an additional building erected on lot 102-1 of the cadastre of the Parish of St-

Louis, registration division of Terrebonne, in order to operate his chair manufacturing business. 
 

The work was carried out by Construction J.P. inc. pursuant to a verbal contract entered into with Carl 

Simon on March 11, 1998. The work was entirely completed on May 30, 1998 and resulted in a $32,000 

increase in value of the immovable. 
 

In order to finance the day to day operations of his new business, Carl Simon obtained a line of credit 

from Banque Financière, allowing him to obtain advances of funds up to $100,000 as long as he is not in 

default as regards the performance of his obligations. The line of credit agreement, which was signed on 

May 18, 1998, stipulated that Carl Simon must pay the interest on the 18th day of each month and repay 

the principal amount upon demand. 
 

In order to guarantee his obligations towards Banque Financière, Carl Simon granted to it a hypothec on 

lot 102-1 of the cadastre of the Parish of St-Louis, registration division of Terrebonne. The deed of 

hypothec was signed and published on May 18, 1998. 
 

On June 2, 1998, Carl Simon was served with a notice of preservation of a legal hypothec from 

Rénovations D.R. inc. The notice mentioned that Rénovations D.R. inc. supplied Construction J.P. inc. 

with materials which were used in the construction of the additional building erected on lot 102-1 of the 

cadastre of the Parish of St-Louis, registration division of Terrebonne, and that a balance of $8,450 was 

owed to it. Given that he had never had any contact with Rénovations D.R. inc. before receiving the 

notice, Carl Simon paid no attention to the notice and threw it away. 
 

On June 2, 1998, Carl Simon was also served with a notice of preservation of a legal hypothec from 

Construction J.P. inc. which stated that there was an unpaid balance of $22,800 pursuant to the contract 

dated March 11, 1998. 
 

During the autumn of 1998, Carl Simon began having financial difficulties. In order to increase his 

income, he moved his business into the basement of his residence and leased the additional building to 

Décor Beaulieu inc. for a five-year term. The lease was duly published on October 16, 1998. 
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QUESTION 7 (4 marks) 

!" Will the registrar for the registration division of Terrebonne legally have to notify Banque 

Provinciale about the publication of Décor Beaulieu inc.’s lease? 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 
SUPPLEMENTARY FACTS 

 
In 1999, Carl Simon’s business went from bad to worse. 

 
Banque Provinciale did not receive payment of the monthly instalments provided for in the hypothecary 

loan agreement dated January 5, 1996 and, on October 1, 1999, it decided to give a prior notice of the 

exercise of a hypothecary recourse for a taking in payment. 

 
QUESTION 8 (6 marks) 

!" Must Banque Provinciale’s prior notice of the exercise of a hypothecary recourse mandatorily be 

served upon each of the following persons? 

 - Banque Financière 

 - Caisse populaire St-Frank 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 

 
 

SUPPLEMENTARY FACTS 
 
On November 16, 1999, Banque Financière made a written demand to Carl Simon to repay, before 

December 1, 1999, the balance owed on the line of credit granted by it to him. 

 
On December 10, 1999, Carl Simon received a prior notice of the exercise of a hypothecary recourse for a 

sale by judicial authority, in which Banque Financière stated the following, among other things: 
 

“ - You have failed to pay the monthly interest owed pursuant to the line of credit agreement dated May 

18, 1998. As at December 7, 1999, there was a total of $2,400 of due and unpaid interest; 

 - you have failed to pay the amounts claimed in the demand for payment dated November 16, 1999. 
[...] 
  We remind you that you are entitled to remedy these defaults by paying the principal amount owing, 

namely, $34,850, the interest as at December 7, 1999, namely, $2,400, the daily interest, namely, $5 

as of December 8, 1999, and the costs incurred.” 

 
The hypothecary claims which currently encumber Carl Simon’s immovable have not been paid; in 

addition, he owes the following amounts: 
 

a) $8,700 in income tax arrears owed to the ministre du Revenu du Québec; 

b) $1,800 owed to the City of Terrebonne for real estate taxes encumbering lot 102-1 of the cadastre of 

the Parish of St-Louis, registration division of Terrebonne; 

c) $3,200 owed to Gilles Papin pursuant to a judgment. 
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Carl Simon provides you with an extract of the index of immovables for lot 102-1 of the cadastre of the 

Parish of St-Louis, registration division of Terrebonne, from March 10, 1980 up to the present 

(reproduced hereinbelow). 
 

QUESTION 9 (4 marks) 

!" Assuming that a deed of voluntary surrender for a taking in payment in favour of Banque 

Provinciale is signed and published today, will Banque Provinciale be required legally to respect 

Décor Beaulieu inc.’s lease until the expiry of its term? 
 

You may assume that the lessee performs its obligations pursuant to the lease at all times. 
 

!" Justify your answer by referring to one or more specific and relevant provisions of any 

legislation, regulations or rules of practice, or, failing same, to relevant jurisprudence. 
 

QUESTION 10 (6 marks) 

!" State two specific factual grounds pursuant to which it is legally possible to obtain the 

cancellation, without Rénovations D.R. inc.’s consent, of the registrations published against lot 

102-1 under numbers 379681 and 387800. 
ONLY THE FIRST TWO SPECIFIC FACTUAL GROUNDS WRITTEN IN THE ANSWER BOOKLET WILL BE 

CORRECTED. 

 

QUESTION 11 (4 marks) 

!" Can Carl Simon legally defeat Banque Financière’s hypothecary recourse by paying only the 

amount of $2,400 plus the daily interest since December 8, 1999 and the costs incurred? 

!" Justify your answer by stating one specific and relevant fact. 
ONLY THE FIRST FACT WRITTEN IN THE ANSWER BOOKLET WILL BE CORRECTED. 

 

QUESTION 12 (10 marks) 

• If the immovable is sold pursuant to a judicial sale, will the following persons have a legal cause 

of preference upon the distribution of the proceeds of the judicial sale and, if applicable, in 

which order will they be collocated? 

!" State one factual or legal ground in each case. 
ONLY THE FIRST GROUND WRITTEN IN THE ANSWER BOOKLET WILL BE CORRECTED. 

 

 - Caisse populaire St-Frank 

 - Banque Provinciale 

 - Banque Financière 

 - Construction J.P. inc. 

 - Ministre du revenu du Québec 

 - City of Terrebonne 

 - Gilles Papin 
 

You may assume that all interested parties will duly file their claim and that the proceeds of the sale 
will be sufficient to pay only the claims of persons having a legal cause of preference. As indicated 
in the answer booklet, the claim which will be paid as the first-ranking claim is the claim relating to 
the legal costs.  
















